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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 

Law No. S5966 

Frank Morgan, Administrator of the estate of William 

Nicholas, Plaintiff 

vs. 

Frank T. Hines, as Administrator of Veterans Affairs, 

Respondent . 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Petition 

Filed July 3 1935 

In the Supreme Court of the District of Columbia 

Law No. 85966 

Frank Morgan, Administrator of the Estate of William 
Nicholas, Richmond, Virginia, Plaintiff 

vs. 

Frank T. Hines, as Administrator of Veterans Affairs, 
Vermont & H. St. N. W., Washington, D. C., Respon¬ 
dent. 

Your petitioner, Frank Morgan, administrator of the 
Estate of William Nicholas, Deceased, respectfully shows 
to this Honorable Court as follows: 
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That he is a citizen of the United States and a bona-fide 
resident of the State of Virginia and is the duly and regu¬ 
larly appointed, qualified, and acting administrator of the 
estate of William Nicholas, Deceased, a certified copy of 
letters of appointment being attached hereto and by ref¬ 
erence being made a part hereof. 

n. 

That while in the military service of the United States 
during the late World War, towit, on August 1, 1918 Wil¬ 
liam Nicholas, hereinafter referred to as “the insured’’ 
applied for and was granted a contract of yearly renewable 
war risk insurance in the sum of $10,000.00 designating as 
beneficiary thereof, himself; and that said insurance was 
in full force and effect on December 5, 1918 when the in¬ 
sured was honorably discharged with a surgeon’s certifi¬ 
cate of disability from the United States Army. 

in. 

2 That claim for said insurance was timely filed with 

the U. S. Veterans Administration, in due form, ac¬ 
cording to law long prior to March 20, 1933; that on Octo¬ 
ber 27,1932 the Insurance Claims Council of the U. S. Vet¬ 
erans’ Administration, a body duly organized and author¬ 
ized by law and regulations promulgated pursuant to law, 
to act upon War Risk Insurance claims found as a matter 
of fact, pursuant to authority duly delegated to said body 
in accordance with law, that the insured was totally and 
permanently disabled within the meaning of his War Risk 
Insurance contract from December 5, 1918, the date of the 
insured was discharged from the military service of the 
United States with a surgeon’s certificate of disability. 

IV. 

That notwithstanding said finding of total and perma¬ 
nent disability, duly made in accordance with law, the 
United States Veterans’ Administration failed and neg¬ 
lected to make payment of the proceeds of said insurance 
in accordance with such finding, and on March 20, 1933, 
the date of the so-called “Economy Act”, payments of such 
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insurance had not commenced, and then under a mistaken 
interpretation of law, and for not other reason, the respon¬ 
dent herein, acting- through his subordinates, denied pay¬ 
ment of said insurance upon the ground that Section 17 of 
the Act of March 20, 1933 (Public #2, 73rd Congress) pre¬ 
cluded such payment. 

V. 

That this claim for yearly renewable term insurance was 
under the provisions of laws sought to be repealed by said 
Section 17 of the Act of March 20, 1933, and was filed with 
the respondent prior to March 20, 1933, and was a claim 
on which maturity of the insurance contract had been de¬ 
termined by the Veterans’ Administration prior to March 
20, 1933 and was a case where payments were not made 
because of the provisions of the Act of March 20, 1933, and 
should have been adjudicated by the Veterans’ Adminis¬ 
tration and the respondent as Administrator thereof; and 
your petitioner, having duly and regularly been 
3 found entitled to yearly renewable term insurance 
benefits as claimed, should have been paid such bene¬ 
fits in accordance with and in the amounts provided by such 
prior laws, all as provided in Section 35, Public No. 141, 
73rd Congress, and in Section 20, Public No. 78-73rd Con¬ 
gress. 

VL 

That the respondent has denied the claim of your peti¬ 
tioner, which action was arbitrary, capricious, clearly con¬ 
trary to, and in utter disregard of, the law applicable to 
the instant case. 

VII 

Your petitioner, being without remedy in the premises, 
prays: 

1. That a writ of mandamus be issued against the re¬ 
spondent, Frank T. Hines, as administrator of Veterans’ 
Affairs, commanding and compelling him to grant to your 
petitioner payments of war risk term insurance benefits as 
administrator of the estate of the insured at the rate of 
$57.50 per month, commencing December 5, 1918, and to 
pay petitioner’s counsel out of the proceeds of said insur- 


4 


FRANK MORGAN VS. FRANK T. HINES. 


ance an amount equal to ten per cent of the amount ulti¬ 
mately payable in this case. 

2. That a proper rule be issued against the respondent 
Frank T. Hines, Administrator of Veterans’ Affairs, re¬ 
quiring him to appear and show cause why the aforesaid 
relief should not be granted. 

3. And for such other and further relief as the court may 
find just and proper in the premises, including all of peti¬ 
tioner’s costs herein. 

FRANK MORGAN 

WARREN E. MILLER 

Atty. for Plff. 

Frank Morgan, being first duly sworn on oath according 
to law states that he has read the foregoing petition by him 
subscribed as administrator of the estate of William 
4 Nichols, deceased, and knows the contents thereof, 
and that the matters and things therein stated are 
true of his own knowledge, except as to those matters and 
things stated upon information and belief, and as to those, 
he believes to be true. 

FRANK MORGAN 


Subscribed and sworn to before me this day of June, 
1935. 

EDITH HOPSON 


(Seal) Notary Public. 

My commission expires June 4,—1937. 


State of Virginia, 

City of Petersburg, To-Wit: 

I, Robert G. Bass, Clerk of the Hustings or Corporation 
Court of the said City of Petersburg, in the State of Vir¬ 
ginia, do hereby certify that Frank Morgan duly qualified 
before the said Court, on the 7th day of March, 1932, as 
Administrator of the personal estate of William Nicholes 
(Nicholas), late of this City, deceased, and that he is duly 
authorized and empowered to collect in and administer all 
and singular the goods, chattels and credits which were of 
the said William Nicholes (Nicholas) deceased, in said de¬ 
cedent’s lifetime, and to act in all matters and things con- 
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cerning the same, according to law. And I do further cer¬ 
tify that the power and authority originally granted has 
never been revoked, and on the date hereof is in full force 
and effect. 

IN TESTIMONY WHEREOF, I have hereto set my 
hand and affixed the seal of said Court this 28th day of 
June 1935 

ROBERT G. BASS 
Clerk 

By JAMES C REES JR., j 
Deputy Clerk. 

— 

Rule to Show Cause. 

Filed July 3 1935 

* * 

Upon consideration of the petition filed herein, it is by 
the Court this the 3d day of July, A. D. 1935 

ORDERED that Frank T. Hines, Administrator of Vet¬ 
erans’ Affairs, appear before this Court in the courthouse of 
the Supreme Court of the District of Columbia in the City 
of Washington, District of Columbia, on the 17th day of 
July, A. D. 1935 at 10:00 A. M. or as soon thereafter as 
Counsel can be heard, and show cause, if any, why a Writ 
of Mandamus could not be issued as shown in said petition. 

And it is FURTHER ORDERED that a copy of this or¬ 
der shall be served upon the said Frank T. Hines, Admin¬ 
istrator of Veterans’ Affairs on or before the 6th day of 
Julv, A. D. 1935. 

JOSEPH W COX 
Justice 

Marshal's Return 

Served a copy of the above rule on the above named 
Frank T TTines as administrator of Veterans Affairs PER¬ 
SONALLY 7-5-35 JOHN B. COLPOYS, U. S. Marshal in 
and for the Dist. of Columbia By Thos R East Deputy 
U. S. Marshal K 
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Answer to the Petition for Writ of Mandamus and Return 
to the Rule to Show Cause. 

Filed Julv 17 1935 
* • # 

Now comes the respondent, Frank T. Hines, Administra¬ 
tor of .Veterans’ Affairs, for answer to the petition filed 
herein and the return to the rule to show cause, on so much 
thereof as is material thereof for him, to answer, says: 

6 I. 

That he denies the allegations of paragraph one of the 
petition for want of knowledge or information sufficient to 
form a belief. 

II. 

That he admits the allegations of paragraph two of the 
petition. 

III. 

That he denies plaintiff timely filed his claim for said 
insurance with the Veterans Administration. Respondent 
avers that plaintiff as administrator of the estate of Wil¬ 
liam Nicholas, deceased, did not file his application for in¬ 
surance benefits with the Veterans Administration under 
the contract of War Risk Term Insurance granted the said 
William Nicholas, until June 4, 1932, which was after the 
expiration of the time allowed under Section 19 of the 
World War Veterans * Act, 1924, as amended, (46 Stat. 992; 
IJ. S. 0. A. Supp. Title 38, Ch. 10, Sec. 445) for filing claims 
for War Risk Term insurance with the Veterans Adminis¬ 
tration, the denial of which by the Veterans Administration 
would confer jurisdiction upon the proper Federal Court 
to entertain a suit against the Government to recover said 
insurance. Further answering paragraph three of the peti¬ 
tion, respondent admits that the Insurance Claims Council 
of the Veterans Administration found that William Nich¬ 
olas, the insured, was totally and permanently disabled un¬ 
der his contract of War Risk Term Insurance from Decem¬ 
ber 5, 1918, the date of his discharge from the military 
service. Respondent avers that said decision of the Insur¬ 
ance Claims Council did not constitute final decision of the 
Veterans Administration or of respondent as the Adminis- 
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trator of Veterans Affairs and that no award was ever 
made by the Veterans Administration or any official there¬ 
of of said insurance under said decision of the In- 

7 surance Claims Council. 

IV. 

That respondent denies he failed and neglected to make 
payment of the proceeds of said insurance under the said 
decision of the Insurance Claims Council which was duly 
made in accordance with law. 

Respondent further answering said paragraph, avers 
that in view of the Act of Congress of March 20,1933 (Pub¬ 
lic No. 2, 73d Congress) entitled “An Act to Maintain the 
Credit of the United States Government”, known as the 
“Economy Act”, further action on respondent’s claim for 
this insurance was suspended by the Veterans Adminis¬ 
tration. However, in view of the decision of the Supreme 
Court of the United States in the cases of Margaret Shea 
Lynch and Sam Wilner vs. United States, rendered June 4, 
1934, (292 U. S. 571; 78 L. Ed. 1434), your respondent and 
the proper Agencies of the Veterans Administration pro¬ 
ceeded to further consider this claim for insurance and to 
make final determination thereof as hereinafter set forth. 

V. 

That the allegations of this paragraph constitute a plead¬ 
ing of law and the conclusions of law of the petitioner which 
respondent is advised he is not required to answer but if 
required to answer, denies the same. 

VI. 

That the allegations of this paragraph constitute a plead¬ 
ing of law and the conclusions of law of the petitioner which 
respondent is advised he is not required to answer but if 
required to answer, denies the same. 

Further answering said petition and the return to the 
rule to show cause, respondent says that acting under au¬ 
thority of law, especially the provisions of the World War 
Veterans Act, 1924, as amended, which gives him 

8 authority to administer, execute and enforce the pro¬ 
visions of said Act and to decide all questions aris¬ 
ing thereunder, after the decision of the Supreme Court of 
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the United States in the Lynch and Wilner cases above 
cited, he proceeded to review and consider the claim for 
insurance benefits made by the plaintiff herein. That he 
caused additional investigation to be made and further evi¬ 
dence to be secured, authorized oral hearings before the 
Board of Veterans Appeals of the Veterans Administra¬ 
tion, at which hearings the plaintiff was represented; that 
he obtained the views of medical and other experts of the 
Veterans Administration in reference to this claim and 
upon a review of all the evidence he determined that the 
plaintiff had failed to establish that the insured, William 
Nicholas, became permanently and totally disabled when 
his said contract of insurance was in force and therefore 
this respondent denied said claim for insurance. Further 
answering said petition, respondent avers that the plain¬ 
tiff, as administrator of the estate of William Nicholas, de¬ 
ceased, the insured, and the next of kin of the insured, 
whom plaintiff represents in this proceeding failed and 
neglected to use due diligence in filing claim for this insur¬ 
ance with the Veterans Administration. Had a claim been 
seasonably filed as required by Section 19 of the World 
War Veterans Act as amended and a denial thereof been 
given by the Veterans Administration a suit could have 
been maintained by the claimant against the United States. 

Respondent avers that by reason of the laches, negligence 
and failure of the plaintiff and the next of kin of the in¬ 
sured, suit against the United States on the said claim for 
insurance is now barred by the Statute of Limitations, 
which constitutes sufficient grounds for this Court to deny 
the relief sought in this proceeding. 

Respondent further avers that this proceeding is 
9 in fact a suit against the United States. It is an 
attempt to recover from the Government the insur¬ 
ance in question, notwithstanding the United States has 

onlv consented to be sued on claims for such insurance as 
* 

is provided by said Section 19 of the World War Veterans 
Act, as amended. Respondent respectfully submits that 
this Honorable Court cannot exercise collaterally a juris¬ 
diction which is denied it in a direct proceeding (Arm¬ 
strong vs. U. S., C. C. A. 5, 16 F (2d) 3S7). 

Wherefore, having fully answered the allegations of the 
petition, this respondent prays that the rule to show cause 
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be discharged, the petition dismissed and that he be allowed 
his reasonable costs herein incurred. 

FRANK T. HINES 
Administrator of Veterans’ Affairs. 

LESLIE C GARNETT 
United States Attorney. 

J J WILSON 

Assistant United States Attorney. 

JAMES T BRADY 
Solicitor, 

Veterans’ Administration. 


I, Frank T. Hines, Administrator of Veterans’ Affairs, 
do solemnly swear that I have read the foregoing answer 
bv me subscribed and know the contents thereof, that the 
matters and things therein stated, of personal knowledge, 
are true, and those stated on information and belief are be¬ 
lieved to be true. 

FRANK T. HINES 
Administrator of Veterans’ Affairs. 


Subscribed and sworn to before me this 15th day of July 
1935. 


MATILDA REDEKER 

(Seal) Notary Public, D. C. 


10 Order Amending Amended Replication 

Filed January 19 1939 
• # # 

Upon consideration of motion filed herein by petitioner 
and consented to by respondent, it is by the Court, this 19tli 
day of January, A. D. 1939, 

ORDERED that the amended replication of petitioner 
herein be and the same hereby is amended by adding on 
page three thereof in the second last line, after the figures 
1934, the words: “that on, to wit, April 18, 1935 respondent 
determined that the decisions of the Insurance Claims 
Council dated October 27, 1932 and September 25, 1933 
were incorrect, and that this veteran did not become per- 
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manently and totally disabled for insurance purposes dur¬ 
ing the life of his war risk term insurance policy. 


JENNINGS BAILEY, 
Justice 


Approved: 

DAVID A PINE 
United States Attorney 

JOHN J WILSON 
Assistant United States Attorney , 
Attorneys for Respondent. 


Amended Replication to Answer of Respondent 

Filed December 6 1937 

• • • 

Comes now petitioner in the above entitled cause, by 
counsel and permission of the Court having been first ob¬ 
tained files his amended replication to the answer and re¬ 
turn to the rule filed by respondent herein, and respectfully 
shows to this Honorable Court that petitioner should not 
be precluded from obtaining the relief sought by anything 
in respondent’s answer alleged and the relief prayed 
11 for should be granted; and petitioner says that re¬ 
spondent has not been at all injured or his position 
changed for the worse in anv wav bv reason of anv action 
or inaction of petitioner; that petitioner has not been so 
negligent or guilty of laches as to bar his right to recover, 
and shows to the Court that on the contrary he has been 
most diligent and continually trying to get this claim al¬ 
lowed not onlv through his own effort but he enlisted the 
aid and efforts of various members of Congress and the 
American Legion, as will be shown by respondent’s files to 
endeavor to get the respondent to properly discharge his 
duty and pay this claim in accordance with the applicable 
law; and he and said members of Congress and the Ameri¬ 
can Legion persisted in urging respondent to pay this in¬ 
surance. Your petitioner was appointed administrator of 
this estate of William Nicholas on March 7, 1932, and 
shortly thereafter he made claim upon respondent for the 
payment of insurance benefits and persistently and dili- 
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gently followed said claim with personal calls upon officials 
of the Veterans’ Administration and in writing and by hav¬ 
ing others write to respondent in an effort to prevail upon 
respondent to pay said claim; that on occasions he jour¬ 
neyed to Washington, D. C. for the purpose of conferring 
with respondent and his subordinates in a vain effort to get 
the respondent to pay this insurance; that he submitted 
proof of his intestate’s permanent and total disability 
while said intestate’s war risk term insurance contract 
was in full force and effect and on, to wit, October 27, 1932 
the Insurance Claims Council of the United States Vet¬ 
erans’ Administration, which was the only agency charged 
by law and regulations duly promulgated pursuant thereto 
with the responsibility of determining the existence of 
permanent and total disability for insurance purposes, au¬ 
thority therefor having been delegated by the respondent 
herein under Section 5 of the World War Veterans’ Act, 
1924, as amended to adjudicate claims for insurance 
12 in cases such as this where no appeal is taken from 
the decision of said Insurance Claims Council, and 
after weighing all pertinent and material evidence said In¬ 
surance Claims Council duly found as a fact that peti¬ 
tioner’s intestate became and was, at a time while his said 
contract of insurance was in full force and effect, per¬ 
manently and totally disabled as prescribed by said con¬ 
tract and said Insurance Claims Council, pursuant to its 
powder duly delegated to it, on to wit, October 27, 1932 al¬ 
lowed petitioner’s said claim, and said decision was, under 
the duly promulgated regulations of the United States Vet¬ 
erans’ Administration having the force and effect of law, 
a final decision for all purposes unless appealed from; and 
that no decision of the Insurance Claims Council or finding 
of permanent and total by that body was thereafter ap¬ 
pealed from; that plaintiff diligently urged payment of 
this insurance and thereafter on September 25, 1933 and 
again on September 15, 1934 the said Insurance Claims 
Council in supplemental decisions again considered the 
facts in this case, and each time held that the evidence was 
sufficient to constitute permanent and total disability while 
petitioner’s decedent’s contract of war risk term insurance 
was in full force and effect; and that this insurance was 
payable under the law; that petitioner’s decedent, the in- 
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manently and totally disabled for insurance purposes dur¬ 
ing the life of his war risk term insurance policy. 

JENNINGS BAILEY, 
Justice 

Approved : 

DAVID A PINE 
United States Attorney 

JOHN J WILSON 
Assistant United States Attorney , 

Attorneys for Respondent. 


Amended Replication to Answer of Respondent 
Filed December 6 1937 

# * m 

Comes now petitioner in the above entitled cause, by 
counsel and permission of the Court having been first ob¬ 
tained files his amended replication to the answer and re¬ 
turn to the rule filed by respondent herein, and respectfully 
shows to this Honorable Court that petitioner should not 
be precluded from obtaining the relief sought by anything 
in respondent’s answer alleged and the relief prayed 
11 for should be granted; and petitioner says that re¬ 
spondent has not been at all injured or his position 
changed for the worse in anv wav bv reason of anv action 
or inaction of petitioner; that petitioner has not been so 
negligent or guilty of laches as to bar his right to recover, 
and shows to the Court that on the contrary he has been 
most diligent and continually trying to get this claim al¬ 
lowed not only through his own effort but he enlisted the 
aid and efforts of various members of Congress and the 
American Legion, as will be shown by respondent’s files to 
endeavor to get the respondent to properly discharge his 
duty and pay this claim in accordance with the applicable 
law; and he and said members of Congress and the Ameri¬ 
can Legion persisted in urging respondent to pay this in¬ 
surance. Your petitioner was appointed administrator of 
this estate of William Nicholas on March 7, 1932, and 
shortly thereafter he made claim upon respondent for the 
payment of insurance benefits and persistently and dili- 
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gently followed said claim with personal calls upon officials 
of the Veterans’ Administration and in writing and by hav¬ 
ing others write to respondent in an effort to prevail upon 
respondent to pay said claim; that on occasions he jour¬ 
neyed to Washington, D. C. for the purpose of conferring 
with respondent and his subordinates in a vain effort to get 
the respondent to pay this insurance; that he submitted 
proof of his intestate’s permanent and total disability 
while said intestate’s war risk term insurance contract 
was in full force and effect and on, to wit, October 27, 1932 
the Insurance Claims Council of the United States Vet¬ 
erans ’ Administration, which was the only agency charged 
by law and regulations duly promulgated pursuant thereto 
with the responsibility of determining the existence of 
permanent and total disability for insurance purposes, au¬ 
thority therefor having been delegated by the respondent 
herein under Section 5 of the World War Veterans’ Act, 
1924, as amended to adjudicate claims for insurance 
12 in cases such as this where no appeal is taken from 
the decision of said Insurance Claims Council, and 
after weighing all pertinent and material evidence said In¬ 
surance Claims Council duly found as a fact that peti¬ 
tioner’s intestate became and w T as, at a time while his said 
contract of insurance was in full force and effect, per¬ 
manently and totally disabled as prescribed by said con¬ 
tract and said Insurance Claims Council, pursuant to its 
power duly delegated to it, on to wit, October 27, 1932 al¬ 
lowed petitioner’s said claim, and said decision was, under 
the duly promulgated regulations of the United States Vet¬ 
erans’ Administration having the force and effect of law% 
a final decision for all purposes unless appealed from; and 
that no decision of the Insurance Claims Council or finding 
of permanent and total by that body was thereafter ap¬ 
pealed from; that plaintiff diligently urged payment of 
this insurance and thereafter on September 25, 1933 and 
again on September 15, 1934 the said Insurance Claims 
Council in supplemental decisions again considered the 
facts in this case, and each time held that the evidence was 
sufficient to constitute permanent and total disability while 
petitioner’s decedent’s contract of war risk term insurance 
was in full force and effect; and that this insurance was 
payable under the law; that petitioner’s decedent, the in- 
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sured, died on September 4, 1926 while said contract was 
in full force and effect; and that said contract matured as 
a death claim on said date and from and after said date 
the commuted value of insurance benefits were payable to 
petitioner in a lump sum; that the maturity of said insur¬ 
ance contract was duly determined according to law by the 
proper tribunal charged with its enforcement prior to 
March 20,1933 and a claim for insurance benefits was made 
before March 20, 1933 in, to wit, the months of March and 
June 1932, and no payment was made thereof by reason of 
the supposed applicability of Public Xo. 2, 73rd Con- 
13 gross which was later held by the United States Su¬ 
preme Court on June 4, 1934, and this insurance be¬ 
came payable pursuant to the provisions of Section 35, 
Public 141, 73rd Congress, enacted March 28, 1934; that 
notwithstanding the premises, respondent unlawfully, 
wrongfully, arbitrarily, and capriciously and in contraven¬ 
tion of law failed and neglected, and still fails and neglects 
to award or pay to petitioner such insurance benefits now 
lawfully due him; and petitioner further avers that admin¬ 
istrative action in paying this claim was and has been by 
respondent arbitrarily, unwarrantedlv, capriciously, un¬ 
necessarily and unlawfully withheld; that respondent at¬ 
tempted to justify his action in not paying this claim by 
giving flimsy excuses and evasions and assigned different 
and divergent reasons for not paying this claim, none of 
which justified such action; that respondent first excused 
his paying this claim upon the theory that the so called 
“Economy Act” (Public Xo. 2, 73rd Congress) precluded 
such action as was evidence in letter from H. W. Breining 
to Honorable Carter Glass under date of March 22, 1934, 
although the United States Supreme Court held said Public 
No. 2, 73rd Congress unconstitutional so far as this insur¬ 
ance is concerned; and the petitioner further shows that 
after the said United States Supreme Court held said Act 
unconstitutional, respondent, acting through his duly au¬ 
thorized representative and officials authorized by him to 
act, again refused to pay this claim basing his decision 
upon an erroneous construction of law, to wit, that the pro¬ 
visions of Public Xo. 78, 73rd Congress did not apply to 
this case, as is evidenced by letter from the said H. W. 
Breining dated February 27, 1934; that on, towit, April 
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18, 1935 respondent determined that the decisions of the 
Insurance Claims Council dated October 27, 1932 and Sep¬ 
tember 25, 1933 were incorrect, and that this veteran did 
not become permanently and totally disabled for insurance 
purposes during the life of his war risk term insurance 
policy; and petitioner says that the reasons so assigned for 
not paying this claim were insufficient in law, and were but 
a pretext for depriving petitioner as administrator from 
said insurance and that the action of the respondent was 
arbitrary and capricious and respondent went on record 
to the effect that he did not want to pay this claim if 
14 he could possibly avoid doing so and that he would 
not pay same if there was any way that he could 
avoid it and seized upon every possible excuse to refrain 
from paying this claim, all of his actions in this respect 
being most arbitrary, capricious and clearly contrary to 
law; that the action of respondent was contrary to the 
Regulations and Instructions of the United States Vet¬ 
erans’ Administration duly promulgated for a class of 
claims of which this is one, which Regulations and Instruc¬ 
tions had the force and effect of law; that public funds have 
been appropriated by Congress and are now available for 
the payment of this claim, and other similar claims are now 
being paid. 

Your petitioner further shows to the Court that pre¬ 
miums on said war risk insurance contract were waived 
from the date of said permanent and total disability while 
said contract was in force until the date of the insured’s 
death which occurred on September 4, 1926, and said con¬ 
tract of war risk insurance remained in full force and effect 
until the date of the death of the said William Nicholas on 
September 4, 1926; that said claim for insurance benefits 
has been allowed in accordance with law since October 27, 
1932; that respondent has but a ministerial duty to per¬ 
form and award this insurance to petitioner, which respon¬ 
dent refuses to do. And petitioner has no other convenient, 
beneficial and effective remedy that is adequate and spe¬ 
cific, or convenient or complete, in which to require re¬ 
spondent to act in accordance with law and award this in¬ 
surance to petitioner, except through this proceeding. 
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Wherefore, petitioner asks that a writ of mandamus 
issue against respondent commanding and compelling him 
to award this insurance to petitioner. 

WARREN E. MILLER 
Attorney for Petitioner 

15 Demurrer to Amended Replication. 

Filed June 9 1938 

# • # 

Comes now the respondent, by David A. Pine, United 
States Attorney, and says that the amended replication 
heretofore filed herein is bad in substance. 

DAVID A PINE 
United States Attorney. 

JOHN J WILSON 
Asst. United States Attorney. 

JAMES T BRADY 
Solicitor, Veterans’ 

Administration. 

Note: Among the matters of law intended to be argued 
at the hearing upon the foregoing demurrer are the follow¬ 
ing: 

1. Said amended replication fails to allege proper 
grounds for the granting of a writ of mandamus. 

2. This demurrer searches the record, and, therefore, op¬ 
erates as a demurrer to the petition for mandamus. 

3. Said petition fails to allege proper grounds for the is¬ 
suance of a writ of mandamus. 

4. Said petition seeks to have this Honorable Court con¬ 
trol respondent’s exercise of discretion, which cannot be 
controlled by mandamus. 

5. And for other reasons apparent upon the record. 

Final Order Sustaining Demurrer and Dismissing Petition 

Filed January 19 1939 

# * * 

This cause came on for hearing upon the petition filed 
herein, the rule to show cause issued thereon, the answer 
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thereto, the amended replication, as amended, to the an¬ 
swer to said petition, and the demurrer to said amended 
replication, as amended, of plaintiff to defendant’s answer, 
and after consideration thereof, it is, by the Court, this 
19th day of January, 1939, 

ORDERED that the said demurrer to plaintiff’s 
16 amended replication, as amended, to defendant’s an¬ 
swer be, and the same is hereby sustained; where¬ 
upon, the plaintiff elects not further to amend his replica¬ 
tion, and elects to stand upon his pleadings, as filed, and it 
appearing to the Court that said petition and amended 
replication, as amended, are insufficient, it is further 

ORDERED that said petition be, and the same is hereby, 
dismissed, and the rule to show cause issued thereon dis- 

JENNINGS BAILEY 

Justice 

Leave to deposit $50 cash with the Clerk of the Court 
in lieu of bond in the penalty prescribed by rule is hereby 
granted 

JENNINGS BAILEY 

Justice 

Approved as to form: 

WARREN E. MILLER 
Attorney for Plaintiff. 


Notice of Appeal 

Filed February 7 1939 
# # * 

Notice is hereby given this 7th day of February, 1939, 
that Frank Morgan, Admr., estate of Win. Nicholas hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the final judgment of this Court en¬ 
tered in this action on the 19th day of January, 1939, in 
favor of defendant, Frank T Hines, Admr. of Veterans’ 
Affairs against said Frank Morgan, Admr. est. of W Nich¬ 
olas. 

WARREN E. MILLER 
Attorney for plaintiff 




16 


FRANK MORGAN VS. FRANK T. HINES. 


17 Memorandum 

February 7 1939. 

$50.00 Cash deposit in lieu of Bond on Appeal. 


Assignment of Errors 

Filed February 27 1939 

* • * 

The Court erred— 

1. In sustaining demurrer to amended replication filed 
December 6, 1937 as amended by interlineation in accor¬ 
dance with Court Order of January 19, 1939. 

2. In dismissing this cause of action and discharging the 
Rule to Show Cause issued herein. 

3. In other respects apparent of record. 

WARREN E. MILLER 
Attorney for Petitioner 

Service of a copy of the foregoing Assignment of Errors 
acknowledged this 27th day of February, A. D. 1939. 

DAVID A PINE 
United States Attorney 

J J WILSON 

Assistant United States At¬ 
torney 

Attorneys for Respondent 


Stipulation as to Record on Appeal 

Filed February 27 1939 

# • • 

Pursuant to the provisions of Rule 5 of the Rules of the 
United States Court of Appeals for the District of Colum¬ 
bia it is stipulated by and between counsel for petitioner 
and respondent that the following shall constitute the tran¬ 
script on appeal in this cause. 

1. Petition and rule to show cause, filed July 3, 

18 1935. 

2. Answer to Petition, filed July 17, 1935. 

3. Order of January 19, 1939 amending by interlineation 
the amended replication of petitioner. 
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4. Amended replication to answer of respondent, filed 
December 66, 1937, as amended by interlineation in accor¬ 
dance with Court Order of January 19, 1939. 

5. Demurrer to amended replication as amended by in¬ 
terlineation. 

6. Final order sustaining demurrer and dismissing 
amended replication as amended by interlineation, filed 

[ January 19, 1939. 

} 7. Notice of Appeal. 

\ 8. Assignment of errors. 

; 9. Memorandum of deposit of costs, and 

' 10. This stipulation. 

j WARREN E. MILLER 

Attorney for Petitioner 

DAVID A PINE 

per J J Wilson 

United States Attorney 
Attorney for Respondent. 


19 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 18, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 85966 at Law, wherein 
Frank Morgan, Administrator of the Estate of William 
Nicholas, is Plaintiff and Frank T. Hines, as Adminis¬ 
trator of Veterans Affairs, is Respondent, as the same re¬ 
mains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 14th day of March, 1939. 

C. E. STEWART 

(Seal) Clerk 

Endorsed on Cover: No. 7369. Morgan, Administrator, 
Appellant, vs. Hines &c. United States Court of Ap¬ 
peals for the District of Columbia Filed Mar 20 1939 
Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 


No. 7369 


FRANK MORGAN, Administrator of the Estate of 
William Nicholas, Appellant, 

v. 

FRANK T. HINES, as Administrator of Veterans’ 

Affairs, Appellee. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA. 


BRIEF FOR THE APPELLANT. 


Jurisdictional Statement. 

This is an appeal from a final order (R. 14-15) sustaining 
demurrer (R. 14) to petition (R, 1-5) and amended replica¬ 
tion (R. 10-14), as amended (R. 9, 10), in an action seeking 
a writ of mandamus against the Administrator of Veterans’ 
Affairs to compel him to award war risk term insurance 
benefits in accordance with findings made by the Insurance 
Claims Council of the United States Veterans’ Administra- 
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tion on October 27, 1932, September 27), 1933, and September 

15, 1934. 

Mandamus proceedings are authorized by the ])rovisions 
of Sections 1273-82 of the District of Columbia Code, An¬ 
notated, chapter 834, 31 Stat. 1189, approved March 3, 1901, 
as amended up to and including .Jmu* 7. 1924, and this court *s 
jurisdiction is invoked under the provisions of Section 22G of 
the said District of Columbia Code. 


Statement of Case. 

The sole question here involved is whether the facts set 
forth in the Petition (R. 1-4) and Amended Replication to 
Answer (R. 10-14), as amended (R. 9-10), when tested by 
the Demurrer are sullicient to state a cause of action. 

The petition alleges ( R. 2) that appellant is the adminis¬ 
trator of the estate of W illiam Nicholas, deceased, having 
been (R. 4-7)) duly appointed on March 7. 1932. by tin* Clerk 
of the Ilustinus Court, or Corporation Court, of the City 
of Petersburg. Virginia. ’That ( R. 2) insured was granted a 
810,000 contract of Yearly Renewable War Risk Insurance 
on August 1. 1918, while a soldier in the late World War, 
which insurance was in full force and effect on December 3, 
1918, when the insured was honorably discharged from the 
United States army with a surgeon's cortilieate of disability: 
that on October 27. 1932, the Insu.rance Claims Council of 
the United States Veterans’ Administration, a body duly 
organized and authorized by law and regulations promul¬ 
gated puisuant to law to act upon war risk insurance claims 
found as a matter of fact, pursuant to authority duly dele¬ 
gated to said body in accordance* with law, that the insured 
was permanently and totally disabled within the meaning 
of his said contract from December 3, 1918, tin* date he was 
discharged from the military service with a surireon's cer¬ 
tificate of disability. 
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The* amended replication asserts (R. 11) that on October 
27, 1932, September 23, 1933, and September 13, 1934, after 
weighin'? all pertinent and material evidence, the Insurance 
Claims Council of the United States Veterans’ Administra¬ 
tion, which was the only agency charged by law and regula¬ 
tions duly promulgated pursuant thereto with the responsi¬ 
bility of determininir the existence of permanent and total 
disability for insurance purposes when* no appeal is taken 
from said decisions, found that the insured was perma¬ 
nently and totally disabled while his said insurance contract 
was in full force and effect. 

The petition a Metros that notwithstanding said lindintr 
of permanent and total disability made in accordance with 
law ( R. 2) payment of said insurance was (R. 3) denied 
by .appellee, which denial was arbit rary, capricious, clearly 
contrary to and in utter disregard of the law applicable. 

'Pile amended replication asserts that appellant made 
claim and then appellant persistonlly and diligently fol¬ 
lowed this claim with personal calls upon ollicials of the 
United States Veterans’ Administration, and in writing 
and had others write to appellee in an effort to prevail 
upon appellee to pay said claim, submitting proof of his 
intestate’s permanent and total disability; Thai no appeal 
was taken from the decision of the Insurance Claims Coun¬ 
cil finding the insured to have been permanently and totally 
disabled ; that the insured died on September 4, 1923, while 
said contract was in full force and effect, said contract, 
then maturimr as a dealh claim, whereupon the present 
value of the insurance installments became payable to ap¬ 
pellant in a lump sum; that appellee assigned various 
reasons for his failure to pay this claim, which reasons 
were but a pretext for depriving appellant of said insurance, 
and then on April IS. 1933 (R. 13) appellant decided that 
the decisions of the Insurance Claims Council were ineor- 
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rect; and appellee went on record to the effect that he 
did not want to pay this claim if he could possibly avoid it 
and that he would not pay same if there was any way 
that he could avoid it, and then seized upon every possible 
excuse to refrain from paying this claim, all of his actions 
in this respect being most arbitrary, capricious, and clearly 
contrary to the law and regulations of the U. S. Veterans’ 
Administration duly promulgated for a class of claims for 
which this is one, which regulations had the force and 
effect of law; that public funds have been appropriated by 
Congress and are now available for the payment of this 
claim; that premiums on said insurance contract were 
waived from date of permanent and total disability until 
the insured’s death, and said contract was in force on Sep¬ 
tember 4, 1926, when the insured died; that appellant’s 
claim for insurance benefits has been allowed since October 
27,1932, and appellee has but a ministerial duty to perform 
in awarding this insurance, which appellee refuses to do; 
and appellant has no other convenient, beneficial and effec¬ 
tive remedy that is adequate and specific, or convenient 
or complete, in which to require appellee to act in accord¬ 
ance with law except through mandamus proceedings, so 
he brings this suit. 

To this amended replication defendant filed a demurrer 
(R. 14) assigning as reasons therefor the following: 

1. Said amended replication fails to allege proper 
grounds for the granting of a writ of mandamus. 

2. This demurrer searches the record, and, therefore, 
operates as a demurrer to the petition for mandamus. 

3. Said petition fails to allege proper grounds for the 
issuance of a writ of mandamus. 

4. Said petition seeks to have this Honorable Court con¬ 
trol respondent’s exercise of discretion, which cannot be 
controlled by mandamus. 
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5. And for other reasons apparent upon the record. 

Statutes and Regulations Involved. 

Sec. 14. Section 303 of the World War Veterans’ Act, 
1924, approved June 7,1924, reads as follows: 

“Sec. 303. If no person within the permitted class 
be designated as beneficiary for yearly renewable term 
insurance by the insured either in his lifetime or by his 
last will and testament or if the designated beneficiary 
does not survive the insured or survives the insured 
and dies prior to receiving all of the two hundred and 
forty installments or all such as are payable and ap¬ 
plicable, there shall be paid to the estate of the insured 
the present value of the monthly installments thereafter 
payable, said value to be computed as of date of last 
payment made under any existing award: * * *” 
(June 7, 1924, c. 320, sec. 303, 43 Stat. 625; Mar. 4, 
1925, c. 553, sec. 14, 43 Stat. 1310). 

Treasury Decision 20, W. R. effective March 9, 1918 and 
still in force provides: 

“Any impairment of mind or body which renders it 
impossible for the disabled person to follow continu¬ 
ously any substantially gainful occupation shall be 
deemed * * * to be total disability. 

“Total disability shall be deemed to be permanent 
whenever it is founded upon conditions which render 
it reasonably certain that it will continue throughout 
the life of the person suffering from it. Whenever it 
shall be established that any person to whom any in¬ 
stallment of insurance has been paid as provided in 
Article IV on the ground that the insured has become 
totally and permanently disabled, has recovered the 
ability to continuously follow any substantially gainful 
occupation, the payment of installments of insurance 
shall be discontinued forthwith and no further install¬ 
ments thereof shall be paid so long as such recovered 
ability shall continue.” 
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Title 3S, U. S. C., section 11 (a), provides: 

“* * * All final decisions or orders of any divi¬ 

sion, bureau, or board in the Veterans’ Administration 
shall be subject to review, on appeal, bv such adminis¬ 
trator.” (July 3, 1930, c. 863, Par. 2, 46 Stat. 1016.) 

Oil July 1, 1931 by Administration Order Xo. 27, which 
had the force and effect of law, appellee established the 
Insurance Claims Council and prescribed the following with 
reference to the functions of such council: 

“By virtue of the authority contained in Section 1 
of Public Xo. 536, 71st Congress, ‘An Act to authorize 
the President to consolidate and coordinate govern¬ 
mental activities affecting war veterans’, the following 
order is hereby promulgated for the guidance of all 
concerned: 

1. There is established, effective July 1, 1931, in the 
office of the Assistant Administrator in charge of 
Finance and Insurance, a Division of Insurance, under 
.the control and direction of a Director of Insurance, 
responsible for the proper conduct of all activities un¬ 
der his charge to the Assistant Administrator. The 
Director will have jurisdiction over and be solely re¬ 
sponsible for: 

(a) The administration of the provisions of Title 
III of the World War Veterans’ act, 1924, relative to 
insurance, and the adjudication of claims for benefits 
thereunder; * * * 

• *#*##• 

5. Insurance Claims Council. 

The Insurance Claims Council will be under a Chief, 
who will be responsible for the current and efficient con¬ 
duct of the following functions: 

(a) Preparing for decision and adjudicating all 
claims for insurance benefits on account of permanent 
and total disability, or total disability under Section 
311, World War Veterans’ Act as amended. 
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(b) Determining discontinuance of insurance disabil¬ 
ity benefits. 

V 

(c) Passing upon all medical evidence in connection 
with reinstatement, new insurance, changes in plan, etc. 

(d) Preparing all awards and disallowances and con¬ 
ducting all correspondence in connection with the fore¬ 
going functions. 

(e) Conducting review and preparing recommenda¬ 
tions to the Administrator in all of the cases enumer¬ 
ated in this paragraph wherein appeal has been taken 
to him from the original decision.” 

STATEMENT OF POINTS AND SUMMARY OF 

ARGUMENT. 

I. 

The finding of the Insurance Claims Council that the in¬ 
sured was totally and permanently disabled on December 
5, 1918, which finding was made on October 27, 1932, Sep¬ 
tember 25, 1933 and September 15, 1934, constituted final 
administrative action 

(a) under the statute, and, 

(b) under the regulations of the U. S. Veterans’ 

Administration. 

II. 

The action of the appellee in refusing to pay the claim was 
contrary to the statute, contrary to the regulations which 
have the force and effect of law, and was arbitrary and 
capricious. 
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No act of discretion on the part of the appellee was here 
involved, there being only a ministerial duty on his part to 
pay this insurance in accordance with the findings of the 
Insurance Claims Council. 

IV. 

The appellee’s conduct as set forth in the pleadings clearly 
shows arbitrary and capricious action. 

V. 

Appellee’s action amounts to a denial of “due process” 
of law. 

Statement of Points and Summary of Argument. 

I. 

The finding of the Insurance Claims Council that the in¬ 
sured was totally and permanently disabled on December 
5, 1918, which finding was made on October 27, 2932, Sep¬ 
tember 23, 1933 and September 15, 1934, constituted final 
administrative action 

(a) under the statute, and, 

(b) under the regulations of the U. S. Veterans’ Admin¬ 
istration. 

By regulation promulgated July 1, 1931 exclusive juris¬ 
diction was given to the Insurance Claims Council in ren¬ 
dering decisions in all insurance claims. (See Statutes and 
Regulations, ante.) 

The administrative action of the Insurance Claims Coun¬ 
cil is substantially judicial in character. The members of 
the Council discharge the function of a special tribunal of 
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experts. Under these circumstances it is of the utmost 
consequence that the findings made by such experts should 
not be disturbed. The function of this expert body, an 
agency established for applying the judgment of trained 
specialists to evidence of a technical character, which judg¬ 
ment is embodied in the weight and importance attached to 
such evidence and in the conclusions drawn by the experts 
therefrom, is such that if such experts are to serve their 
purpose their decisions should not be subject to revision by 
the arbitrarv whims of one man. 

In this case the proper administrative agency, the Insur¬ 
ance Claims Council, on three occasions has decided in a 
substantially judicial manner that this appellant is entitled 
to insurance benefits. The law contemplates that respect 
should be given to the action taken by the Insurance Claims 
Council and its decisions should not be ruthlessly overriden 
by the Administrator, as was done in this case. 

Congress doubtless had in contemplation situations such 
as this when it enacted the following provisions of Section 
11 (a), Title 38, U. S. C. (July 3, 1930, c. 863, sec. 2, 46 
Stat. 1016): 

“All final decisions or orders of any division, bu¬ 
reau, or board in the Veterans’ Administration shall 
be subject to review, on appeal, by such adminis¬ 
trator.” 

There were no valid regulations authorizing an appeal by 
any one other than a claimant, and no proper person author¬ 
ized by regulations appealed in the instant case. There¬ 
fore, the action taken by the respondent herein was usurped 
and without authority of law. 

II. 

The action of the appellee in refusing to pay the claim 
was contrary to the statute, contrary to the regulations 
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which have the force and effect of law, and was arbitrary 
and capricious. 

A reading of the petition and amended replication in this 
case discloses that the claim in question should have been 
paid and for the sake of brevity the facts therein set forth 
will not be here repeated. 


III. 

No act of discretion on the part of the appellee was here 
involved, there being only a ministerial duty on his part to 
pay this insurance in accordance with the Findings of the 
Insurance Claims Council. 

It is well settled that when there is a simple ministerial 
duty to perform which the law requires the official to act 
that mandamus is the proper remedy. 38 C. J. 590. 

The situation here is analagous to that presented in the 
case of Smith v. United States, 57 F. (2d) 998 (C. C. A. 4), 
where Senior Circuit Judge Parker, speaking for that court, 
said: 


“* * * If petitioner is right in his contention that 
the award of the Veterans’ Bureau fixed and determined 
the right of his ward to compensation, so that no dis¬ 
cretion remained in the Director to withhold payment, 
as to which we express no opinion, his remedy mani¬ 
festly was not a suit against the United States to ad¬ 
judicate a liability which had already been determined, 
but a suit against the Director of the Veterans’ Bureau 
for a writ of mandamus to require him to perform his 
duty with respect thereto. * * * The remedy of the 
party entitled is mandamus to require the officer 
charged with the duty of making payment to him to 
discharge the duty. If. S. ex rel. Dunlap v. Flack, 128 
U. S. 40, 9 S. Ct. 12, 32 L. Ed. 354; Decatur v. Pauld¬ 
ing, 14 Pet. 497, 10 L. Ed. 559, 609; Kendall v. U. S., 
12 Pet. 524, 9 L. Ed. 1181; Marbury v. Madison, 1 
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Cranch, 137, 2 L. Ed. 60; Parish v. MacVeagh, 214 
U. S. 124, 29 S. Ct. 556, 53 L. Ed. 936.” 

IV. 

The appellee 9 s conduct as set forth in the pleadings 
clearly shows arbitrary and capricious action. 

A reading of the petition and amended replication as 
amended in this case clearly shows arbitrary and capricious 
action, particularly that portion appearing on page 13 of 
the record. 

V. 

Appellee's action amounts to a denial of “due process ” 
of law. 

Appellant’s right to insurance became fixed and vested 
upon the decision of the Insurance Claims Council. This 
was a valuable property right and could not be destroyed 
by the arbitrary action taken by appellee here. Clearly, the 
only person to whom an appeal could be taken from a deci¬ 
sion of the Insurance Claims Council, allowing a claim for 
insurance, would be an appeal to the appellee, himself. To 
permit the appellee to appeal from a decision of a duly con¬ 
stituted body such as the Insurance Claims Council here, 
would mean that the appellee could appeal to himself. He 
and he alone would be the higher court to whom the appeal 
would be taken, and we would find this appellee acting as 
judge and jury as well as a prosecutor of the appeal. 
Clearly, this practice, if allowed and sanctioned by the 
Court, would be most pernicious and contrary to the estab¬ 
lished principles of our jurisprudence. How can it be said 
that this constitutes “due process” of law? 

The United States Supreme Court has held that where 
rights are once fixed and vested under these insurance con¬ 
tracts they are protected by the Fifth Amendment. 
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In the cases of Lynch and Wilner v. U. S., 292 U. S. 571, 
78 L. Ed. 1434, involving war risk insurance, that Court 
aptly said: 

“The Fifth Amendment commands that property be 
not taken without making just compensation. Valid 
contracts are property, whether the obligor be a private 
individual, a municipality, a State or the United States. 
Rights against the United States arising out of a con¬ 
tract with it are protected by the Fifth Amendment. 
United States v. Central P. R. Co., 118 U. S. 235, 238, 30 
L. Ed. 173,174, 6 S. Ct., 1038: United States v. Northern 
P. R. Co., 256 U. S. 51, 64, 67, 65, L. Ed. 825, 828, 830, 41 
S. Ct. 439. When the United States enters into con¬ 
tract relations, its rights and duties therein are gov¬ 
erned generally by the law applicable to contracts be¬ 
tween private individuals. That the contracts of war 
risk insurance were valid when made is not questioned. 
As Congress had the power to authorize the Bureau of 
War Risk Insurance to issue them, the due process 
clause prohibits the United States from annulling them, 
* * * To abrogate contracts, in the attempt to lessen 
government expenditure, would be not the practice of 
economy, but an act of repudiation. The United States 
are as much bound by their contracts as are individuals. 
If they repudiate their obligations, it is as much 
repudiation, with all the wrong and reproach that term 
implies, as it would be if the repudiator had been a 
State or a municipality or a citizen.” Sinking Fund 
Cases, 99 U. S. 700, 719, 25 L. Ed. 496, 501. 

“The judgments below appear to have been based, 
in the main, not on par. 17 of the Economy Act, but on 
par. 5, which provides: 

“All decisions rendered by the Administrator of 
Veterans’ Affairs under the provisions of this title or 
the regulations issued pursuant thereto, shall be final 
and conclusive on all questions of law and fact, and no 
other official or court of the United States shall have 
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jurisdiction to review by mandamus or otherwise any 
such decision.” (U. S. C. Title 38, par. 705.) 

“This section, as the Solicitor General concedes, does 
not relate to War Risk insurance. It concerns only 
grants to veterans and their dependents—to pensions, 
compensation allowances, and special privileges, all of 
which are gratuities.” 

In the case of United States v. Ellison, 74 F. (2d) 864, the 
Circuit Court of Appeals for the Fourth Circuit,-in a well 
reasoned decision written by Senior Circuit Judge Parker, 
held: 

“* * * Jt was evidently the purpose of Congress, 
in permitting the Bureau to make changes in its find¬ 
ings and awards, to confine the effect of such changes 
to the future, and not to permit them to disturb rights 
which had become fixed under awards already entered; 
and it was hardly contemplated that insurance which 
had been reinstated by one order of the commission 
should be forfeited by a subsequent order.” 

In the case of United States v. Sellers, 75 F. (2d) 623, the 
Fifth Circuit Court of Appeals held to the same effect, stat¬ 
ing that the cancellation of the Veterans’ Bureau award 
of compensation to a war veteran was beyond the power of 
the Central Board of Appeals from Bureau’s denial of 
veteran’s application for total permanent disability rating. 

Certiorari was denied by the United States Supreme 
Court in the Ellison case, 295 U. S. 750, supra, and Sellers 
case, 295 U. S. 763, supra . 

It is conceded that in a proper case, if the law is followed, 
the proper government tribunal, providing it does not act 
arbitrarily and capriciously, can terminate insurance bene¬ 
fits if the insured recovers the ability to follow continuously 
a substantially gainful occupation. The regulations pro¬ 
vide for such procedure, to wit, Treasury Decision 20, which 
is heretofore quoted under “Statutes and Regulations”. 




14 


However, no such finding was ever made in this case and 
could not be properly made because this insured did not 
recover his ability to follow a gainful occupation, but, on 
the contrary died of the disability for which he was given a 
surgeon’s certificate of disability at the time of his discharge 
from the military service and which disability the Insurance 
Claims Council on three occasions held to have been totally 
and permanently disabling on that date. 

Conclusion. 

It is respectfully submitted, therefore, that the Trial 
Court erred in sustaining appellee’s demurrer to plaintiff’s 
amended replication as amended; and the action of the lower 
court should be reversed. 

Respectfully submitted, 

Warren E. Miller, 

1206 People's Life Ins. Bldg., 

14th <£ II Sts. N. W., 
Washington, D. C., 
Attorney for Appellant. 
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United States Court of Appeals for the 
District of Columbia 


No. 7639 

Frank Morgan, Administrator of the Estate of William 

Nicholas, appellant 

v. 

Frank T. Hines, as Administrator of Veterans’ Affairs, 

APPELLEE 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


statement of the case 

The appeal in this case is from an order of the lower court 
(R. 14) sustaining appellee’s demurrer (R. 14) to appellant’s 
amended replication (R. 10), as amended (R. 9), to the ap¬ 
pellee’s answer (R. 6) to appellant’s petition for a writ of 
mandamus (R. 1), and dismissing the petition upon appellant’s 
election to stand upon his pleadings. All these pleadings were 
filed below, before the effective date of the Federal Rules of 
Civil Procedure. However, under the authority of Levine v. 
Farleiy (App. D. C.), Adv. 107 F. (2) 186, it is submitted that 
the rights of the parties are governed by principles formerly 
applicable in mandamus cases. 


(l) 
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The petition, filed by the appellant as Administrator of the 
estate of a deceased World War veteran named William Nicho¬ 
las, seeks to compel the appellee as Administrator of Veterans’ 
Affairs to pay over to him the amount of a war risk term 
insurance contract issued to the soldier, upon the ground that 
it had matured on December 5, 191S, by reason of Nicholas’ 
alleged permanent and total disability as of that date. 

The undisputed facts on this record are that the veteran 
was honorably discharged from the Army on December 5, 
1918. upon a surgeon’s certificate of disability (R. 2). He 
died on September 4. 1926 (R. 12). No claim was filed for 
insurance benefits either during the veteran’s lifetime or prior 
to the appointment of appellant as Administrator of his estate 
on March 7. 1932 (R. 10). A claim was filed by appellant 
shortly after his appointment as Administrator of the veteran’s 
estate (R. 12). On October 27. 1932. the Insurance Claims 
Council of the Veterans’ Administration found that the de¬ 
ceased veteran was totally and permanently disabled from 
December 5, 191S. within the meaning of his insurance con¬ 
tract (R. 2. 11). No payment was made by the Veterans’ 
Administration, and further action upon his claim was sus¬ 
pended by appellee upon the passage of the Act of March 20, 
1933, C. 3, Title I, Sec. 17 (48 Stat. 11; 38 U. S. C. 717) (R. 
3, 12); for this section see Appendix page 15. But after 
the United States Supreme Court, in Lynch v. United States, 
292 U. S. 571, 78 L. Ed. 1434, held Section 17 of the Act. as 
far as it pertained to yearly renewable term insurance, un¬ 
constitutional on June 4, 1934, appellee again considered the 
claim, and on April 18, 1935, denied it upon the ground that 
the decision of the Insurance Claims Council was erroneous 
in fact, and that the veteran did not become permanently and 
totally disabled for insurance purposes during the life of his 
war risk insurance contract (R. 13). The appellant charges 
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that he was duly and regularly found entitled to insurance 
benefits, and that the appellee has acted arbitrarily, capriciously, 
and contrary to law in later denying his claim. However, there 
is no suggestion in the record that the appellee’s action was 
not factually correct. Compare Silberschein v. United States, 
266 U. S. 221, 45 Sup. Ct. 69. 

While appellee deems the point of no importance in this 
appeal, it should be noted from the pleadings that the claim 
of appellant in the Veterans’ Administration was based upon 
the maturing of the contract by reason of permanent and total 
disability on December 5, 1918, and not because of the death 
of the veteran on September 4, 1926. Appellant’s petition for 
mandamus is based upon this claim, but in his amended repli¬ 
cation he adds the additional basis of the veteran’s death on 
September 4, 1926. for the maturing of the policy, although his 
pleading does not show that this latter point was raised in the 
Veterans’ Administration. 

ARGUMENT 

Appellant’s contentions appear to appellee to be twofold: 
(1) That the Administrator of Veterans’ Affairs is bound by 
the decision of the Insurance Claims Council unless it is 
appealed from; and (2) that, in any event, appellee has acted 
arbitrarily, capriciously, and contrary to law. and therefore he 
may be controlled by mandamus. The appellee replies (1) 
that he is the individual charged by law with the administra¬ 
tion of veterans’ affairs, and he has created subordinate boards 
and agencies to handle various phases of the work, but by 
reason of such responsibility he has never divested himself of 
the power to review their action; and (2) that, in any event, 
mandamus will not lie to require the payment of war-risk 
insurance benefits. 
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Findings of the insurance claims council are not final if the 
Administrator of Veterans’ Affairs chooses to review them 

Appellant contends that under the regulations cited by him 
on page 8 of his brief, appellee, as Administrator of Veterans' 
Affairs, is without authority to review decisions of the Insur¬ 
ance Claims Council of the Veterans’ Administration, finding 
a veteran permanently and totally disabled, and to change 
such decision. 

It is submitted that by virtue of the authority contained 
in Section 5 of the World War Veterans’ Act, as amended 
(38 U. S. C. A. 426) (See Appendix, page 12). to administer, 
execute, and enforce the provisions of the Act and to decide 
all questions of law and fact arising thereunder, except as 
therein provided, and in view of the provisions of Section 5 
of the Act to Maintain the Credit of the United States Govern¬ 
ment (38 U. S. C. A. 705) (see Appendix, page 16), he had 
full and complete authority and it was his duty to review this 
claim for insurance and to correct the error made therein by 
the Insurance Claims Council. 

There is nothing in the regulation promulgated by appellee 
under which the Insurance Claims Council is authorized to act 
which would preclude appellee himself as Administrator of 
Veterans’ Affairs, from directing a review of a decision of said 
Council, finding that a veteran became permanently and totally 
disabled. Under Section 5 of the World Wax Veterans Act, 
as amended (3S U. S. C. A. 426), appendix supra, and Section 
8 of the Economy Act (38 U. S. C. A. 70S) (see Appendix, 
page 15), the appellee has authority to delegate certain duties 
imposed upon him, but obviously he could not delegate all 
of his final authority and thereby divest himself of the duties 
imposed on him by law. While the Insurance Claims Council 
is expressly empowered by appellee, as his agent, for the pur¬ 
pose of considering original ratings of permanent and total 
disability for insurance purposes, where this Council finds no 
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such permanent and total disability for insurance purposes, 
there is (a) a right to appeal to the appellee, by the claimant, 
within one year from the adverse decision, and (b), conversely, 
there is authority vested in him by law to review a decision 
of the Insurance Claims Council finding permanent and total 
disability for insurance purposes if he or any other adminis¬ 
trative employee has reason to believe the finding of the Board 
granting permanent and total disability is in error. 

Counsel for appellee have been unable to find a decision of 
any appellate court wherein the particular question here raised 
by appellant was passed upon. However, a case squarely in 
point with the instant case is that of Cora J. Fisher v. Frank 
T. Hines , Administrator of Veterans’ Affairs, filed in the Dis¬ 
trict Court of the United States for the District of Columbia 
on or about July 22, 1937 (Law No. S9192). That case was 
a mandamus proceeding to compel the Administrator of Vet¬ 
erans’ Affairs to carry out the decision of the Board of 
Veterans’ Appeals of the Veterans’ Administration in awarding 
a pension to the plaintiff. The plaintiff contended in that 
case that the decision of the Board of Appeals was final and 
could not be reviewed by the Administrator of Veterans’ 
Affairs and that, therefore, the Administration had a mere min¬ 
isterial duty to pay the pension in accordance with the findings 
of the Board of Veterans’ Appeals. In support of his con¬ 
tention the plaintiff cited the same Section of the Act of July 
3, 1930 (38 LL S. C. A. 11 (a)) as that cited by the appellant 
in the instant case, which reads as follows: 

All final decisions or orders of any division, bureau, or 
board in the Veterans’ Administration shall be subject 
to review, on appeal, by such administrator. 

That is to say, unless the claimant exercised the right of 
appeal, the Administrator’s hands were tied and he personally 
was forever precluded from further considering and evaluating 
the claim. The fallacy of such an argument is apparent. 
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In the argument on behalf of the Administrator of Veterans’ 
Affairs in the case of Fisher v. Hines, above cited, it was 
pointed out that it is difficult to conceive of language that 
could any more broadly or any more definitely provide that 
the executive head of this Government agency, known as the 
Veterans’ Administration, should be the ultimate authority in 
matters pertaining to pensions, compensations, etc. No lan¬ 
guage could be chosen which could any more clearly indicate 
that Congress intended that such official would have the 
authority to make the ultimate decision in all such matters. 
It was equally clear that it was intended that he would have 
the personal power to decide all questions in any and every 
case that he might believe should receive his personal atten¬ 
tion. This had never been questioned and the construc¬ 
tion here insisted upon had been acted upon consistently by 
numerous administrative officers ever since the Pension Bureau 
was created (prior to the Civil War) down to the present time, 
and there was not a reported case to the contrary. 

The case of Fisher v. Hines, supra, was heard in the District 
Court, and after argument of counsel and without rendering 
a written opinion, the Court denied the writ and ordered the 
petition dismissed. No appeal was taken by the plaintiff from 
this action of the Court. 

Appellee says it is his plain duty to correct errors and mis¬ 
takes in connection with claims presented to the Veterans’ 
Administration, not only for the protection of the Govern¬ 
ment but in order to do justice to claimants, and. therefore, 
he was justified in correcting the error made in this case by 
the Insurance Claims Council. 

In the instant case appellant is not denying that error was 
made by the Insurance Claims Council, but is contending that 
appellee cannot correct the error of a subordinate board 
created by him. and that the United States is bound by such 
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In the case of Madden v. United. States (D. C. N. Y.. 18 
Fed. Supp. 534) the United States District Court for the 
Southern District of New York, in passing upon the right of 
the Veterans’ Administration to correct erroneous awards of 
insurance under Section 303 of the World War Veterans Act, 
as amended . among other things, said, at page 536: 

* * * It may be taken as certain that Congress 

did not intend, by enacting this proviso, to perpetuate 
blunders or errors made by the Veterans' Bureau or to 
give unalterable rights to a person who had obtained 

an excessive award by his own misrepresentations. 

* * * 

A mistake or error by a public officer is an unauthorized or 
illegal act and cannot bind the Government. Birmingham v. 
United States (C. C. A. 8). 4 Fed. (2d) 508. 

In the case of United States v. Bentley, decided by the Cir¬ 
cuit Court of Appeals. Second Circuit. November 6. 1939 
(Adv. 107 F. (2d) No. 382) the Court held that the provisions 
of the World War Adjusted Compensation Act, as amended 
(38 U. S. C. A. 620). that the decisions of the Secretary of War 
and the Administrator of Veterans' Affairs on all matters 
within their jurisdiction shall be final and conclusive, was not 
designed to prevent review by the officials themselves of their 
own decisions, but was designed to limit review by the courts. 

The court distinguished the cases cited on behalf of the 
defendant from the question involved in the Bentley case, and 
said, at page 384: 

Certainly there is no parallel between the action of the 
Commission in specific litigations of that kind and that 
of the Secretary of War. or the Director of the Vet¬ 
erans’ Bureau, in passing upon hundreds of thousands 
of claims in a necessarily summary way and upon 
their own records. Theirs are indeed “functions 
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* * * customarily conferred upon auditing or dis¬ 

bursing officers’’; numerous mistakes are inevitable and 
it is inconceivable that anyone should have wished 
them to be indelible. We hold that the Secretary and 
the Director were within their powers in correcting the 
“certification” and the “certificate." 

It should be kept in mind that this proceeding is not a suit 
against the Government, but is against appellee in his official 
capacity as Administrator of Veterans’ Affairs. 

Appellee submits that he not only had the right to review 
this case under the authority hereinbefore cited, but that he 
was also given authority to make such review under the pro¬ 
visions of Section 35 of Public No. 141. 73d Congress (38 
U. S. C. A. 511a) (see Appendix, page 14); and that said re¬ 
view was in accordance with the instructions of April 11. 1934 
(see Appendix, page 14), issued under authority of Section 35. 
It is further submitted that the instructions are indicative of 
an administrative interpretation of the law in effect since 1934. 
In accordance with the above-mentioned statute and regula¬ 
tions and in the light of the decision of the Supreme Court of 
the United States in the case of Lynch, v. United States (292 
U. S. 571; 78 L. Ed. 1434), and in view of all of the evidence 
of records and the additional evidence secured and submitted 
as the result of investigations, and after hearings granted repre¬ 
sentatives of the plaintiff, all of which was subsequent to the 
initial determination of the Insurance Claims Council of Octo¬ 
ber 27. 1932. appellee on April 18, 1935, determined that the 
decision of the Insurance Claims Council, above referred to, 
was erroneous in fact and that the veteran did not become and 
was not permanently and totally disabled when his contract 
of insurance was in force, and the claim of the appellant was 
denied (R. 8). 
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Mandamus will not lie to require the payment of war-risk 

insurance benefits 

Congress authorized suits against the United States on 
claims for war risk term insurance by Section 19 of the World 
War Veterans Act, approved June 7, 1924 (C. 320, Sec. 19. 
43 Stat. 612). As subsequently amended, this Section is now 
found in 38 U. S. C. 445 (see Appendix page 13). 

It is submitted that this Section provided an exclusive 
remedy for anyone claiming benefits under war risk insurance 
contracts. As authority for this contention, the court’s atten¬ 
tion is directed to the case of Norris v. Forbes, 51 App. D. C. 
248. 278 Fed. 531. In this case the petitioner sought by 
mandamus to compel the Director of the Bureau of War Risk 
Insurance and the Secretary of the Treasury to pay a policy 
of war-risk insurance which had been granted to the deceased 
alleged foster-son of petitioner. The lower court sustained a 
demurrer to the petitioner’s return and this honorable court, 
in sustaining the action of the trial court, used the following 

language at page 249: 

* * * It is a familiar rule, which the courts 

apply, that where a statute provides a remedy, it is 
exclusive. Dimmick v. Delaware, Lackawanna, etc. 
Railroad Co., ISO Pa. 468, 36 Atl. 866; Curran v. Delano, 
235 Pa. 478, 84 Atl. 452; Janney v. Buell, 55 Ala. 408; 
State of North Dakota ex rel. William Lemke v. Chi¬ 
cago, etc. Ry. Co., 257 U. S. 485. 42 Sup. Ct. 170. 66 
L. Ed. —. 

Moreover, the debtor under the contract of insurance 
is the United States, which cannot be sued without its 
consent. Stanley v. Schwalby, 162 U. S. 255, 16 Sup. 
Ct. 754. 40 L. Ed. 960; United States v. McLemore, 
4 How. 286, 11 L. Ed. 977 ; The Davis, 10 Wall. 15, 19 
L. Ed. 875. And when it consents it can prescribe the 
terms upon which it may be sued. Nichols v. United 
States, 7 Wall. 122, 19 L. Ed. 125. United States v. 
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Lee, 106 U. S. 196, 1 Sup. Ct.. 240. 27 L. Ed. 171; Finn v. 
United States, 123 U. S. 227. S Sup. Ct. S2. 31 L. Ed. 
12S. With respect to the contract here involved it has 
given its consent to be sued and named the court in 
which the action may be brought. The inevitable con¬ 
clusion is that relator's only remedy lies in an action 
against the United States in the District Court of the 
United States for the District in which he resides. 

An examination of the decisions of this court in mandamus 
cases against the head of the Veterans' Bureau or Adminis¬ 
tration discloses that the opinion of the Norris case, supra, has 
remained undisturbed since it was rendered. Appellant's brief 
makes no attempt to distinguish it; in fact, it is not even 
mentioned therein. 

Appellant cites and quotes from Smith v. United States, 
(C. C. A. 4) 57 F. (2d) 90S. decided April 12. 1932. That case 
involved a claim for compensation —not war-risk insurance . 
and simply decided that a suit against the United States would 
not lie for compensation benefits. 

With regard to the cases of United States v. Ellison, 74 Fed. 
(2) S64. and United States v. Sellers. 75 Fed. (2) 623. quoted 
and relied upon by appellant, it is to be noted that both of 
these cases were suits against the United States in conformity 
with Section 19. supra. In this connection, appellee again 
reiterates the fact that the propriety of the Administrator’s 
action in denying appellant’s claim cannot be raised in the 
instant case because the suit is improperly brought: and does 
not conform to the provisions of the exclusive remedy pro¬ 
vided by Section 19 of the World War Veterans’ Act. This 
suit is clearly an indirect effort to do that for which Congress 
has provided another and exclusive remedy. Appellee sub¬ 
mits that for this reason, mandamus will not lie in the instant 
case, and that Norris v. Forbes, supra, is entirely controlling 
here. 
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CONCLUSION 

It is respectfully submitted, therefore, that the trial court 
properly sustained appellee's demurrer to plaintiff’s amended 
replication as amended; and the action of the lower court 
should be sustained. 

David A. Pine, 

United States Attorney, 

John H. Mitchell, 

Assistant United States Attorney, 

Attorneys for Appellee. 

Edward E. Odom, 

Solicitor, U. S. Veterans' Administration. 

John M. George, 

Senior Attorney, U. S. Veterans' Administration, 

Of Counsel for Appellee. 
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APPENDIX OF RELEVANT STATUTES AND 
REGULATIONS 

Act of July 3, 1930 (c. S63, Sec. 1. 2. 46 Stat. 1016), 3S 
U. S. C. A. 426 (See Cumulative Annual Pocket Part), reads 
as follows: 

The Administrator of Veterans’ Affairs, subject to 
the general direction of the President, shall administer, 
execute, and enforce the provisions of this chapter, and 
for that purpose shall have full power and authority 
to make rules and regulations, not inconsistent with the 
provisions of this chapter which are necessary or appro¬ 
priate to carry out its purposes, and shall decide all 
questions arising under this chapter; and all decisions 
of questions of fact and law affecting any claimant to 
the benefits of Parts II. HI. or IV of this chapter shall 
be conclusive except as otherwise provided herein. All 
officers and employees of the Veterans’ Administration 
shall perform such duties as may be assigned them by 
the Administrator. All official acts performed by such 
officers or employees specially designated therefor by 
the Administrator shall have the same force and effect 
as though performed by the Administrator in person. 
Wherever under any provision or provisions of this 
chapter regulations are directed or authorized to be 
made, such regulations, unless the context otherwise 
requires shall or may be made by the Administrator. 
The Administrator shall adopt reasonable and proper 
rules to govern the procedure of the divisions and to 
regulate and provide for the nature and extent of the 
proofs and evidence and the method of taking and fur¬ 
nishing the same in order to establish the right to 
benefits of compensation, insurance, vocational training, 
or maintenance and support allowance provided for in 
this chapter, the forms of application of those claiming 
to be entitled to such benefits, the methods of making 
investigations and medical examinations, and the man¬ 
ner and form of adjudications and awards: Provided , 
That regulations relating to the nature and extent of 

( 12 ) 
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the proofs and evidence shall provide that due regard 
shall be given to lay and other evidence not of a medical 
nature. (As amended July 3. 1930. c. 849, Sec. 1, 46 
Stat. 991; July 3, 1930. c. S63, Secs. 1. 2, 46 Stat. 1016.) 

Section 19 of the World War Veterans’ Act, approved June 7, 
1924 (c. 320. Sec. 19. 43 Stat. 612). 38 U. S. C. A. 445 (See 
Cumulative Annual Pocket Part), the legislative history of 
which is reflected by the references to the various statutes at 
large, at the end of the quotation, provides, in pertinent part, 
as follows: 

In the event of disagreement as to claim, including 
claim for refund of premiums, under a contract of 
insurance between the Veterans’ Administration and 
any person or persons claiming thereunder, an action 
on the claim may be brought against the United States, 
either in the district court of the United States for the 
District of Columbia or in the district court of the 
United States in and for the district in which such 
persons or any one of them resides, and jurisdiction is 
hereby conferred upon such courts to hear and deter¬ 
mine all such controversies. * * * 

No suit on yearly renewable term insurance shall be 
allowed under this section unless the same shall have 
been brought within six years after the right accrued 
for which the claim is made or within one year after 
July 3, 1930. whichever is the later date, and no suit 
on United States Government life (converted) insurance 
shall be allowed under this section unless the same shall 
have been brought within six years after the right 
accrued for which the claim is made: Provided , That 
for the purposes of this section it shall be deemed that 
the right accrued on the happening of the contingency 
on which the claim is founded: Provided further, That 
this limitation is suspended for the period elapsing 
between the filing in the Veterans’ Administration of 
the claim sued upon and the denial of said claim by the 
Administrator of Veterans’ Affairs. * * * (June 7, 

1924. c. 320. Sec. 19. 43 Stat. 612; Mar. 4. 1925. c. 553, 
Sec. 2. 43 Stat. 1302; May 29, 192S. c. 875, Sec. 1, 45 
Stat. 964; Julv 3. 1930. c. 849, Sec. 4. 46 Stat. 992; July 
3. 1930. c. 863, Secs. 1. 2, 46 Stat. 1016; June 7. 1934. 
c. 426, 48 Stat. 926; June 25. 1936, c. S04. 49 Stat. 1921.) 
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Act of March 2S, 1934. c. 102. Title 3. Sec. 35, 4S Stat. 526. 
38 U. S. C. A. 511a (See Cumulative Annual Pocket Part) is 
as follows: 

Notwithstanding the provisions of sections 717 and 
722 of this title, any claim for yearly renewable term 
insurance under the provisions of laws repealed by said 
section 717, wherein claim was duly filed prior to 
March 20, 1933. and on which maturity of the insur¬ 
ance contract had been determined by the Veterans’ 
Administration prior to March 20, 1933, and where 
payments could not be made because of the provisions 
of sections 701 to 721 of this title, or under the provi¬ 
sions of section 722 of this title, may be adjudicated by 
the Veterans’ Administration, and any person found 
entitled to yearly renewable term insurance benefits 
claimed shall be paid such benefits in accordance with 
and in the amounts provided by such prior laws. (Mar. 
28, 1934, c. 102, Title III, Sec. 35, 4S Stat, 526.) 

Instructions of April 11. 1934. issued under authority of 
Sec. 511a. Title 3S. U. S. C\. by Frank T. Hines, Administrator 
of Veterans’ Affairs, read as follows: 


The following instructions are issued governing ad¬ 
judication of yearly renewable term insurance claims 
under Section 35. Public. No. 141. 73d Congress (38 
U. S. C. 511a): 

Without further filing of application thereon there 
will be presented to me for consideration, together with 
a brief of the facts and recommendation, all claims which 
would be otherwise proper for payment except for the 
provisions of Section 17. Public. No. 2. 73d Congress, 
provided that the following conditions have been com¬ 
plied with: 

1. Claim for insurance had been filed prior to March 

20.1933: 

2. Maturity of the insurance contract had been 

determined by the Veterans’ Administration 
prior to March 20. 1933. 

Tiie phrase “on which maturity of the insurance con¬ 
tract had been determined by the Veterans’ Adminis¬ 
tration” as used in Section 35. Public. No. 141. 73d Con¬ 
gress. will mean that final action has been taken by an 
employee or board of competent jurisdiction of the Vet- 
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erans’ Administration, which action is not subject to 
review or further approval except on appeal, definitely 
determining that the insured died or became perma¬ 
nently and totally disabled according to the conditions 
of the insurance contract. 

Except as to claims meeting the above requirements 
no action will be taken automatically to review yearly 
renewable term insurance claims under Section 35, Pub¬ 
lic, No. 141. 73d Congress. Applications filed for re¬ 
consideration of claims under Section 35. Public. No. 
141, 73d Congress, which clearly do not come within J 
the purview of these instructions will be disallowed by 
the Director of Insurance, provided that should any 
reasonable doubt exist as to the proper application of 
Section 35. Public, No. 141. 73d Congress, all of the 
facts pertaining to such claim with a recommendation 
will be presented to me for consideration. 

Act of March 20. 1933. c. 3. Title I. Sec. S. 48 Stat. 10, 38 
U. S. C. A. Sec. 708 (See Cumulative Annual Pocket Part) 
reads as follows: 

The Administrator of Veterans’ Affairs is hereby au¬ 
thorized in carrying out the provisions of sections 701 
to 721 of this title or any other pension Act to dele¬ 
gate authority to render decisions to such person or 
persons as he may find necessary. Within the limita¬ 
tions of such delegations, any decisions rendered by 
such person or persons shall have the same force and 
effect as though rendered by the Administrator of Vet¬ 
erans’ Affairs. The President shall personally approve 
all regulations issued under the provisions of sections 
701 to 721 of this title. (Mar. 20. 1933, c. 3, Title I, 
Sec. 8, 48 Stat. 10.) 

Act of March 20, 1933, c. 3, Title I, Sec. 17, 48 Stat. 

11, 3S U. S. C. A. Sec. 717 (See Cumulative Annual Pocket 
Part), the pertinent part of which reads as follows: 

All public laws granting medical or hospital treat- j 
ment, domiciliary care, compensation, and other allow¬ 
ances, pension, disability allowance, or retirement pay to 
veterans and the dependents of veterans of the Spanish- 
American War, including the Boxer Rebellion and the 
Philippine Insurrection, and the World War, or to for- J 
mer members of the military or naval service for in¬ 
jury or disease incurred or aggravated in the line of 
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duty in the military or naval service (except so far as 
they relate to persons who served prior to the Spanish- 
American War and to the dependents of such per¬ 
sons, and the retirement of officers and enlisted men 
of the Regular Army, Navy, Marine Corps, or Coast 
Guard) are hereby repealed, and all laws relating or 
pertaining to yearly renewable term insurance are 
hereby repealed, but payments in accordance with such 
laws shall continue to June 30, 1933. 

Act of March 20. 1933, c. 3. Title 1. Sec. 5. 4S Stat. 9, 38 
U. S. C. A. 705 (See Cumulative Annual Pocket Part), is as 
follows: 

All decisions rendered by the Administrator of Vet¬ 
erans’ Affairs under the provisions of sections 701 to 721 
of this title, or the regulations issued pursuant thereto, 
shall be final and conclusive on all questions of law and 
fact, and no other official or court of the United States 
shall have jurisdiction to review by mandamus or other¬ 
wise any such decision (Mar. 20. 1933. c. 3, Title 1, 
Sec. 5, 48 Stat. 9). 


U. S. GOVERNMENT PRINTING OFFICE: It40 
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of the final action of the council. Such appeal must be in 
writing and otherwise comply with the regulations govern¬ 
ing appeals to the administrator. (Nov. 1, 1931.) 

Argument. 

Appellant’s brief (P. 5) refers to the case of Cora J. 
Fisher v. Frank T. Hines , Administrator of Veterans’ Af¬ 
fairs, filed in the District Court of the United States for the 
District of Columbia on or about July 22, 1937. That case 
was a mandamus proceeding to compel the Administrator 
of Veterans’ Affairs to carry out the decision of the Board 
of Appeals in awarding a pension. Section 5 of the Economy 
Act of March 20, 1933, provides that the decision of the 
Administrator of Veterans’ Affairs is final and conclusive 
in pension matters and the courts shall have no authority to 
review his decision by mandamus or otherwise. That case 
clearly is not in point here as the pension claim arose under 
the provisions of the “Economy Act,” an entirely different 
statute than the one here under consideration and is thus 
clearly distinguishable from the instant case. 

In the instant case the Insurance Claims Council, a body 
duly established by regulation, having the force and effect 
of law was fully authorized to allow the insurance claim in 
question. It is undisputed that this Council on three dif¬ 
ferent occasions, to-wit, October 27, 1932; September 25, 
1933, and September 15, 1934, found the insured to have 
been permanently and totally disabled on December 5,1918. 
These findings and judgments were binding and conclusive 
upon the appellee, there being no regulations authorizing 
an appeal except by the claimant from the said decisions. 
They were in claimant’s favor and he had no reason to 
appeal, and no appeal was taken. 

After the decisions were made they were as binding and 
conclusive upon the appellee as if judgment had been 
awarded by a court. The situation here is similar to that 
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which exists when a decision is rendered by a Federal Dis¬ 
trict Court in favor of one party. A Circuit Court of Ap¬ 
peals cannot upon its own motion reach down and without 
any affirmative action having been taken on the part of the 
losing litigant call a case up to its jurisdiction and then 
because it does not like the decision of the lower court, 
reverse such decision. Just as a decision of the District 
Court if unappealed from is final, so the decision of the 
Insurance Claims Council here is final. 

In the case of Bainbridge v. United States, 55 F. (2d) 244, 
Judge Vaught of the Northern District of Oklahoma held 
that the Veterans’ Bureau could not reverse its decision in 
the matter of rerating for compensation purposes where 
rights were vested under which insurance benefits were 
payable. In the instant case, if the appellee had the right 
to review the decisions of the Insurance Claims Council 
there would be “a review upon a review upon a review” as 
set forth in the Bainbridge case. It is significant that each 
of the three decisions of the Insurance Claims Council held 
that the insurance in this case was payable. 

Appellee rests his case to a considerable extent upon the 
assumption that the provisions of Section 19, World War 
Veterans’ Act, as amended (38 U. S. C. 445), (Appellee’s 
Index, page 13), provides an exclusive remedy for insur¬ 
ance benefits, and cites Norris v. Forbes, 51 App. D. C. 248, 
278 Fed. 531 in support of this contention. Appellant sub¬ 
mits that he misconceives the controlling principle here. 
That case, it is respectfully submitted, is not in point. There 
the plaintiff did not bring mandamus to compel the payment 
of a matured insurance contract, but sought to establish 
the maturity of the contract by mandamus. 

That was an entirely different situation from that existing 
in the instant case. In the case at bar the maturity of the 
contract was established by the decisions of the Insurance 
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Claims Council. Nothing here remains but the ministerial 
duty of payment. 

In the Norris case the question in controversy was whether 
a father by adoption stood in loco parentis to an insured. In 
that case, there was a co-existing right to sue at law under 
the provisions of Section 19, World War Veterans’ Act. 
Here, however, in the case at bar, no such right exists. 

The appellee in his answer filed here (R. 8) admits that 
suit could not be filed under Section 19, World War Veter¬ 
ans’ Act, 1924, as amended (3S U. S. C. 44.”)). See in this 
connection Jenkins v. United States (C. C. A. bth), S(> F. 
(2d) 123. Therefore, appellee admits there is an absence 
of an available administrative remedy here. This appellant 
submits, justifies this Court in reversing the action of the 
trial court in order that the illegal, arbitrary and capricious 
action of the appellee will not do irreparable injury to 
appellant. 

The law is well settled that where the statute directs a 
governmental official to perform a ministerial act mandamus 
is the proper remedy although another action might lie 
concurrently. In the case of Miami v. MeUart. 291 U. S. 
441, 78 L. Ed. 90.”), the United States Supreme Court said: 


“We find no merit in the contention that * ‘ v tin* 
suit (mandamus against a disbursing officer) cannot be 
maintained because petitioner has a remedy al law in 
the Court of Claims for his retired pay. Smith v. 
Jackson , 240 I. S. 388, (52 L. Ed. 7SS, .’IS S. Ct. 3.V), 
(C.C.A. oth) 241 Fed. 747, 700. 


If this were not true any government official might re¬ 
fuse to perform his ministerial duty and the only remedy 
would be a suit in the Court of Claims. Assume for the 
moment the proper disbursing officer should refuse to pay 
the salaries to the judges of this Honorable Court. Cer¬ 
tainly an action would lie in the Court of Claims to recover 




5 


1 lie* amount of the salaries due but this would not be the 
exclusive remedy available to the members of this Court. 
The right to compel by mandamus the payment of salary 
by the proper ministerial officer charged by law with per- 
rormini*' that act would lie. 

In tin* case of Hines v. United States ex ret. Marsh, 105 
F. (lid) S5, the defendant vigorously contended that manda¬ 
mus would not control but this court held that he was 
charged by law with performing the ministerial duty of 
paying a judgment and that he could be commanded by 
mandamus to do that which the law had directed him to 
do. The appellee has the same duty in this ease as he had 
in the ease of limes v. I ailed States e.r r<l. Marsh, snjira. 

The duty of the appellee in this ease is analngous to the 
same duty which this court held might be enforced by 
mandamus in the ease of United States e.r ret Li/ons v. 
Hines, lull F. CM) TUT. In that ease this court reversed 
the District Court and ordered that a writ of mandamus 
is>ue directing the appellant Hines to reinstate an insurance 
contract : that having once held that the rights of the appel¬ 
lant to tlie proceeds of the insurance had vested. As the 
statute and regulations do not provide for any appeal on 
behalf of the government the decisions of the Insurance 
Claims Council became linal and could not later he repudi¬ 
ated. set aside or reversed. 


Appellee cites the case of I nded States v. //< //'/. // ]li7 
F. (I’d) HSL> in which the Court was construing an entirely 
different law, the World War Adjusted Compensation Act. 
as amended (IN f .S.C.A. (JllO). This case was based upon 
an entirely different law than is here under consideration 
and referred to a gratuity and not to a contract of insur¬ 
ance. and is not controlling here. 


In the case of Madden V. United Stales. IS F. Supp. 
7)114. cited by appellee in its brief, liability was admitted 
but a controversy arose as to the proper recipient of the 
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insurance benefits. The government was paying money to 
the wrong person in that case. That case is clearly dis¬ 
tinguishable upon the facts from the instant case. 

Section 35 of Public 141, 73rd Congress (38 U.S.C. 511-A) 
(See Appendix to Appellee’s brief) did not contemplate a 
review de novo of a claim such as was done in the instant 
case. 

The following regulation governs appeals from the de¬ 
cision of the Insurance Claims Council: 

3204. Appeal from decision by Insurance Claims 
Council.—-Where the insurance claims council finds that 
permanent and total disability does not exist as alleged, 
such denial shall be final. However, the veteran or 
his representative shall have the right of appeal to the 
administrator from any finding made pursuant to the 
authority contained in sections 3200 to 3203 providing 
such appeal be exercised within sixty days from the 
date of receipt of notice of the final action of the coun¬ 
cil. Such appeal must be in writing and otherwise 
comply with the regulations governing appeals to the 
administrator. (November 1, 1931.) 

This regulation which became a part of this insurance 
contract was established for the consideration of a class of 
claims (R. 13) of which this is one. It gave exclusive 
jurisdiction to the Insurance Claims Council and had the 
legal effect of ratifying the action of the Council unless an 
appeal was taken therefrom by the veteran or Iris represent¬ 
ative. No appeal was taken in this case and appellant 
respectfully submits that appellee cannot and did not act 
within the legally prescribed limitations of the regulation 
governing appeals, which is binding upon him. 

Section 402 of the original War Risk Insurance Act of 
October 6, 1917 (40 Stat. 400) required the Director to 
“promptly determine upon and publish the full and exact 
terms and conditions of such contract of insurance.’’ The 
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first paragraph of the form of policy issued (which appears 
on page 39 of a brief filed by the Veterans Administration 
in the United States Supreme Court, October Term 1934, 
in the case of Madison Miller, .Jr., v. United States, No. 342) 
states: 

The United States of America, Treasury Department, 
Bureau of War Risk Insurance. 

“Under the authority granted by Congress in an act 
amending ‘An act entitled “An act to authorize the es¬ 
tablishment of a Bureau of War Risk Insurance in the 
Treasury Department,” approved September 2, 1914, 
and for other purposes,’ approved October 6, 1917, and 
subject in all respects to the provisions of such act, 
of any amendments thereto, and of all regulations 
thereunder, now in force or hereafter adopted, all of 
which, together with this policy, the application there¬ 
for, and the terms and conditions published under au¬ 
thority of the act, shall constitute the contract (Un¬ 
derscoring supplied.) 

It will be thus seen that the regulations of the Veterans 
Administration constituted a part of the contract here under 
consideration. 

Section 13 of the War Risk Insurance Act, as amended 
May 20, 1918, (chap. 77, 40 Stat. at L. 555) confers upon 
the Director of the Bureau authority to make such rules and 
regulations, not inconsistent with the provisions of the act, 
as may be necessary or appropriate to carry out its pur¬ 
poses. Under that provision, a regulation was issued, July 
1, 1931 (which is set forth on page 6 of appellant’s original 
brief filed herein) conferring exclusive jurisdiction on the 
Insurance Claims Council in rendering decisions in all in¬ 
surance claims. Appellee reserved to himself no affirmative 
authorization in this regulation to appeal to himself from 
a decision of the Insurance Claims Council granting insur¬ 
ance benefits. He urges here, however, that because there 
is nothing in the regulation which would preclude him from 
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directing a review of the decision of the Insurance Claims 
Council and appealing to himself from a decision favorable 
to the veteran as made by the Council upon three different 
occasions that he can override the Council and go on record 
to the effect that he does not want to pay this particular 
claim (R. 13) if he can possibly avoid doing so; and states 
that he would not pay it if there was any way he could avoid 
it. 

Authorized regulations pertaining to war risk insurance 
form part of the contract, and are binding on both the gov¬ 
ernment and the insured. Thev have the force of law and 
are binding on the courts. White v. United States, 270 U. 
S. 175, 70 L. Ed. 530, 46 S. Ct. 274; United States v. Cole 
(C.C.A. 6th), 45 F. (2d) 339; Ross v. United States (C.C.A. 
5th) 49 F. (2d) 541; Bartee v. United States (C.C.A. 6th), 
60 F. (2d) 247. 

An administrative regulation is subject to the rules of 
law equally with a statute. When promulgated it must be 
followed by all. To hold otherwise would work an injus¬ 
tice and permit an administrative officer to render decisions 
according to his own whims. 

The brief filed by appellant proceeds upon the asusmp- 
tion that error was committed by the Insurance Claims 
Council, but a reading of the record now before this Court 
upon the question raised by demurrer does not disclose 
error. 

Appellant contends that here there was an unlawful 
assumption of power on the part of appellee beyond the 
scope of authority conferred by the regulation. 

Appellant contends that procedural regulations like pro¬ 
cedural statutes, should be given a construction if possible 
which will preserve the essentials of harmony and con¬ 
sistency. Therefore, there was a positive obligation upon 
appellee here to not violate the regulation, but he was under 
a duty to follow it. 
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When the Insurance Claims Council acted in this case 
the property rights of this plaintiff then became vested. 

As was said by this Court in United States ex rel. Lyons 
v. Hines, 103 F. (2d) 737, at page 746: 

“ * * * War risk policies, being contracts are property 
and create vested rights. The terms of these contracts 
are to be found in part in the policy, in part in the 
statutes under which they are issued and the regula¬ 
tions promulgated thereunder.” Lynch v. U. S. 292 
U. S. 571, 577, 54 S. Ct. 840, 842, 78 L. Ed. 1434. 

As was said in the case of the “Claim of Reside, 9 O.A.G. 
197,” cited by this Court in Hines v. United States, 105 
F. (2d) 85: 

“ * * # The fifth amendment declares that ‘ no person 
shall be deprived of his life, liberty, or property with¬ 
out due process of law’. This means, and has always 
been held to mean, that the right of a citizen to his 
property, as well as his life or liberty, could be taken 
away only upon an open public, and fair trial before 
a judicial tribunal, according to the forms prescribed 
bv the law of the land for the investigation of such 
subjects. If an executive officer can make an order 
that the widow and children of Reside shall be de¬ 
prived of twenty-four thousand dollars without a trial, 
then the same officer may, with equal propriety, issue 
a warrant to hang them, since the Constitution puts life 
and property on the same footing.” 

Conclusion. 

It is respectfully submitted, therefore, that the Trial 
Court erred in sustaining appellee’s demurrer to plaintiff’s 
amended replication as amended; and the action of the lower 
court should be reversed. 

Respectfully submitted, 

Warren E. Miller, 

1343 H Street, N.W . 

Washington, D. C. 

Attorney for Appellant. 

(6079) 
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Hmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7369. 


Frank Morgan, Administrator of the Estate of 
William Nicholas, Appellant , 

v. 


Frank T. Hines, as Administrator of Veterans’ 
Affairs, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


APPELLANT’S REPLY TO SUPPLEMENTAL 
BRIEF OF APPELLEE. 


In appellee’s supplemental brief filed herein on 
March 2, 1939, he argues that regulation 3204 issued 
November 1, 1931, relates only to appeals by veterans 
or their representatives and urges that notwithstand¬ 
ing the provisions of this regulation, appellee has the 
light to review the decisions of the Insurance Claims 
Council. It is apparent that there was no regulation 
authorizing an appeal by any person other than the 
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claimant or his representative until March 12, 1934 
(Appendix of appellee’s supplemental brief, pages 10 
and 11). Appellant respectfully submits that Instruc¬ 
tion No. 10 issued March 12, 1.934 (Appendix of appel¬ 
lee’s supplemental brief, pages 10 and 11), was the first 
authorization given to persons other than the claimant 
or his representative to appeal from a decision of the 
Insurance Claims Council. Appellee has had ample 
opportunity to present such a regulation, if one existed, 
and not having done so this Honorable Court is justi¬ 
fied in assuming that no such regulation was in exis¬ 
tence. The issuance of Instruction No. 10, effective on 
March 12, 1934, demonstrates that appellee felt it nec¬ 
essary to promulgate a regulation in order for an 
appeal to be taken by an official in the Veterans’ Ad¬ 
ministration. Instruction No. 10 permitted an appeal 
by an administrative official to the administrator, not 
an appeal by the administrator to himself, as was at¬ 
tempted to be done in the instant case. 

The sole question which this court has for determina¬ 
tion is whether the judgment which is the subject of 
review here is a legitimate conclusion from the admit¬ 
ted facts contained in the record. 

THE RECORD IN THIS CASE DOES NOT 
SHOW THAT AN APPEAL WAS TAKEN BY ANY 
OFFICIAL AUTHORIZED TO DO SO IN IN¬ 
STRUCTIONS NO. 10. 

Furthermore, the replication (R-ll) to which appel¬ 
lee’s demurrer was filed raising the question of law 
now before this Honorable Court, avers: 

“No decision of the Insurance Claims Council or 
finding of permanent and total disability by that 
body was thereafter appealed from.” 
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The demurrer admits this fact. Therefore, it is clear 
that the record now before this Court conclusively 

shows that no appeal was taken. 

Appellee, in his supplemental brief (pages 2 and 4) 
seeks to use, and to have this Court consider, upon de¬ 
murrer to appellant’s replication, certain affirmative 
allegations set forth in his answer. This, appellant 
submits, is improper. He cannot, on demurrer, admit 
facts well pleaded in appellant’s replication and simul- 
taneouslv urge other facts contrary to such admissions 
set forth in his answer. 

Appellee, in his supplemental brief (page 6) argues 
that regulations may be changed and revoked from 
time to time and any Board at the Veterans’ Adminis¬ 
tration, including the Insurance Claims Council, may 
be abolished. However, at no place in the record or in 
appellant’s brief or in his supplemental brief or in 
argument before this Honorable Court, did he urge 
that Regulation 3204 had been revoked or that the 
Insurance Claims Council had been abolished. It 
therefore appears that this regulation is still in 
force and the Insurance Claims Council is still 
functioning thereunder. It is appellant’s position 
that while Regulation 3204 is in force and while the 
Insurance Claims Council is functioning thereunder, 
this regulation must be followed and the decision of 
said Council made according to law must stand. 

Appellant has never lost the right to file suit under 
Section 19, World War Veterans’ Act, 1924 as amended 
July 3, 1930, e. 849, 46 Stat. 991, as urged by appellee 
on page 6 of his brief, because appellant at no time had 
the right to file suit under said Section 19. In this re¬ 
spect, the facts in the instant case differ and are dis¬ 
tinguished from those in the cases of United States 
Board of Tax Appeals v. McCandeless, 58 App. D. C. 
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222, 26 Fed. (2d) 1000, and Beal v. Cox, 14 App. D. C. 
368, cited by appellee. 

Section 19 of said Act provides in part as follows: 
“No suit on vearlv renewable term insurance 

•> w 

shall be allowed under this section unless the same 
shall have been brought within six years after 
the right accrued for which the claim is made or 
within one vear after the date of approval of this 
amendatory Act * * V’ (c. 849, 46 Stat. 991) 

The statute of limitations, however, does not apply 
to administrative consideration of claims, but only to 
the bringing of suit*thereon. Jenkins v. United States, 
86 Fed. (2d),. 123. 

This honorable .(^ourt has heretofore taken juris¬ 
diction in«lifters involving insurance administered by 
this appellee in cases where this appellee has urged 
that his action was not reviewable bv the Court 
(Ilincs v. United States, 105 Federal (2d) 197, and 
United States ex rel Lyons v. Hives f 103 Federal (2d) 
737), and appellant submits that it should take juris¬ 
diction in this case and reverse the action of the lower 
Court. 


CONCLUSION. 

It is respectfully submitted, therefore that the Trial 
Court erred in sustaining appellee’s demurrer to 
plaintiff’s amended replication as amended; and the 
action of the lower court should be reversed. 

Respectfully submitted, 

Warren E. Miller, 

1343 H Street, N. W., 
Washington, D. C., 
Attorney for Appellant . 








